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Announcements and Updates

• Practice Exam – answers now on 

website

• Review session for last day of class

– Submit email questions for final by 

Monday, April 27 by noon CDT

– Will distribute answers in a group 

reply and post to website

• Final exam 

– Week-long window to download 

starting at 9:00 am on Tuesday, 

April 28

– 3-hours to take exam

– 1 essay, 10 multiple choice –

designed to take two hours



Quick look back: how courts defer 

when agencies interpret law 

• Skidmore - how much should 
courts defer to agency guidance 
and legal opinions in general, 
including statutory interpretation?

T Thoroughness

V Validity

C Consistency

P Persuasiveness

• Chevron v. NRDC

– Step One: did Congress
speak clearly?

– Step Two:  is the agency’s 
statutory interpretation 
reasonable?



Chevron v. NRDC

• “Bubbles” and permits

• Don’t forget the procedural prerequisites

• Chevron Step One

– How to determine if “ambiguous”?

– Statutory tools

• Chevron Step Two

– Quirky aside:  standard for intentional 
ambiguity

– If language is ambiguous or silent, then 
court must defer if agency interpretation 
is “reasonable”

• What benefits does Chevron offer over 
Skidmore?



So Ask 

Yourselves…

• Remember our Skidmore questions

– Who decides?

– Does it matter how the agency announced its 
opinion?

• What if an agency interprets its own regulations?

• Should agencies use judicial canons of 
construction?  What happens if they don’t?



Pushing back on Chevron

• Major Questions doctrine

– FDA v. Brown & Williamson

– Affordable Care Act (King v. 

Burwell)

– Similar: “elephants in 

mouseholes”

• U.S. v. Mead Corp. (2001)
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Mead Corp.

• Chevron Step Zero

– Did Congress delegate the power 
to the agency to issue binding 
interpretation of ambiguous 
statutory language?

• Note the “express delegation” 
carve-out

• Power to undertake notice-
and-comment rulemaking or 
issue orders – gold standard

– And agency uses those 
procedures

• Customs Department had 
rulemaking power

• But not enough for deference 
here – why?

https://www.youtube.com/watch?v=uHKujqyktJc


Auer deference and 

Kisor v. Wilkie

• Superdeference to agency 
interpretations of their own 
regulations

– Auer

• The Art of Overturning 
Without Overturning – Kisor v. 
Wilkie

– How did Justice Kagan
limit Auer?

– Is Auer still a dead 
doctrine walking?



Next class – the final lap

• What happens when you extend 

Chevron to –

– Agency statutory 

reinterpretations that conflict 

with prior court 

interpretations?

– Statutory interpretations by 

multiple agencies?

• Who gets to make the 

call?

• Role of expertise and 

power? 
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